
Board of Adjustment Meeting Minutes 
Butte County Courthouse 

Commission Meeting Room 
839 5th Avenue 

Belle Fourche, SD  57717 
Phone:  605-892-4485 

           
Tuesday, April 18, 2023 
 
THE BOARD OF BUTTE COUNTY BOARD OF ADJUSTMENTS CONVENED AT 2:33 P.M. on  
April 18, 2023. Commissioners present were Harms, Ager, Walton, Herman, and Erk.   

Motion Walton, Second Herman to approve the agenda. Vote Unanimous. Motion Carried.  

Beginning at 2:30 p.m.  Public Hearing to consider an application for a variance from the 
requirement that medical cannabis establishments not be within 1,000 feet of a residence. 
Application for variance submitted by Nathan R. Chicoine of Demersseman, Jensen, 
Tellinghuisen & Huffman, LLP of Rapid City, SD 57717 on behalf of Redwater Cannabis Care, 
LLC.   

Public comments were called for: 
• Written comments were distributed to commissioners. 
• Katie Hoffman asked if the recommendations came from the planning committee as 

stated in the motion for forming the Board of Adjustments. Ms. Hoffman considered the 
meeting to be illegal based on a lack of planning recommendation and the purpose of 
the Board of Adjustments. States Attorney McCartney gave an opinion on the legality, 
stating the recommendation from the planning committee is regarding the Subdivision 
Ordinance. The Cannabis Ordinance does not fall under the Planning Board expertise.  

• Travis Ismay suggested that the States Attorney provided bad advice each time 
ordinances were being revised.  

• Hans Johnson suggested that not grandfathering legitimate businesses under revised 
ordinances is a concern for all business owners.  

• Landowner Thomas Swan says the value of his property is affected by having a grow 
farm.  

• David Summers believes If businesses are within 1000’ before they are built they should 
be grandfathered in but if someone builds a house within 1000’ after effective date, then 
they have no recourse.  

• Dale Simanton suggested that the cannabis establishments contact residents in 1000’ 
radius for approval.  

• Nick Moser, attorney for Black Hills Bud commented on planning and zoning and legality 
of Board of Adjustments. The commissioners have final say of variances. Per SDCL 11-
2-26 and 11-2-27 grandfathering establishments are allowed to continue to operate 
under version of ordinance when initial approval was issued.  

Beginning at 2:45 p.m.  Public Hearing to consider an application for a variance from the 
requirement that medical cannabis establishments not be within 1,000 feet of a residence. 



Application for variance submitted by Nick G. Moser, Partner Marlow, Woodward & Huff, Prof. 
LLC of Yankton SD 57078 on behalf of Black Hills Buds, LLC.   

Public comments were called for:  
• Written comments were distributed to commissioners. 
• Nathan Chicoine spoke for Redwater Cannabis siting SDCL 11-2-26 and 34-20G-59. Mr. 

Chicoine feels that the 1000’ requirement is vague and onerous. Variance would only be 
required if it is measured from lot line to lot line. Redwater Cannabis received letters 
from all affected residence with approval to continue to operate in current location.  

• Dale Simanton spoke of case law Gonzales vs Reyes Butte County, CA finding any 
government entity can say no to marijuana.  

• Sue Broadhurst mentioned that Redwater Cannabis is violating the ordinance by 
operating outside of the approved time.  

• Mr. Chicoine addressed Commissioner Erk’s concern on operating hours of Redwater 
Cannabis and suggested if the establishment is in violation of the ordinance section on 
operating hours.  

Discussion was held regarding action Black Hills Bud Application For Variance Of Butte County 
Ordinance # 2021-02 Section 2.B(1); Second Amended Ordinance To Regulate Medical 
Cannabis Within Butte County.  

The variance was considered for both Cultivation and Dispensary establishments. 
Commissioner Erk asked about the placement of the dispensary after the denial of the renewal 
in a previous meeting. The dispensary was moved in after the application for renewal was 
submitted. BH Buds representative confirmed the location of the dispensary, and that the 
establishment was in operation within the year requirement.  

Motion by Erk to deny Black Hills Bud Application For Variance Of Butte County Ordinance # 
2021-02 Section 2. B(1) Second Amended Ordinance To Regulate Medical Cannabis Within 
Butte County. Motion died for lack of a second.  

Discussion was held regarding timing of application approvals and ordinances in effect at that 
time. Commissioner Ager asked if a variance was necessary based on the dates approved by 
state and county. Commissioner Erk mentioned that the revised ordinance had gone through a 
first and second reading and establishments were aware of changes. States Attorney 
McCartney went on to discuss reasons for using a variance of current ordinance vs approving 
under ordinance effective at time approval.  

Motion by Herman, Second by Walton to approve Black Hills Bud Application For Variance Of 
Butte County Ordinance # 2021-02 Section 2. B(1) Second Amended Ordinance To Regulate 
Medical Cannabis Within Butte County.  

A roll call vote was held with Harms voting -  aye, Ager – aye Walton - aye , Herman - aye, and 
Erk - nay.  Vote four in favor, one against. Motion Carried. 



Motion by Walton, Second by Ager to approve Redwater Cannabis Application For Variance Of 
Butte County Ordinance # 2021-02 Section 2. B(1) Second Amended Ordinance To Regulate 
Medical Cannabis Within Butte County. Commissioner Erk stated he will vote based on the 
question on hours of operation and establishments were aware of the revised ordinance during 
first and second reading held prior to county approval.  

A roll call vote was held with Harms voting aye, Ager – aye Walton – aye , Herman - aye, and 
Erk – nay .  Vote four in favor, one against. Motion Carried. 

Motion by Erk, Second by Ager to adjourn the meeting at 3:36 p.m.  Vote Unanimous. Motion 
Carried. 

 


